In recent years, regulatory reform has received considerable attention from all three branches of the federal government. The courts have developed a wide range of techniques to discipline and police the exercise of discretion by federal agencies.' Presidents Ford, Carter, and Reagan have issued executive orders asserting increasingly broad power over the regulatory process and demanding attention to the costs and benefits of agency initiatives. 2 Congress has considered a number of routes to regulatory reform, including the legislative veto, s provisions for strengthened judicial 
review, 4 and mechanisms for increasing public participation in informal rulemaking. 5 These reforms are rooted in a common perception that regulatory agencies are insufficiently accountable to the public as a whole, and that new mechanisms of control are necessary to ensure that agency decisions respond to public, rather than private, values.' Concerns of this sort have been manifested in dramatic changes in the character of judicial review of administrative action, as courts have attempted to ensure meaningful participation by all interests affected by agency decisions. 7 This effort to promote participation has placed considerable strains upon the traditional understanding of the nature of adjudication. ' Among the less noticed, but more important, of recent developments in the area of regulatory reform have been judicial and legislative initiatives designed to alter venue rules in suits against federal agency officials." Venue rules determine where suit may be (9th Cir. 1980 (1977) . ' See, e.g., S. 1080, 97th Cong., 2d Sess. § 5, 128 CONG. REc. S2713, S2718 (daily ed. Mar. 24, 1982) (providing that in "making determinations on [certain] questions of law, the court shall not accord any presumption in favor of or against agency action, but [using] ... its independent judgment... shall give the agency interpretation such weight as it warrants, taking into account the discretionary authority provided to the agency by law"). REC. S9127-28 (daily ed. July 10, 1979) .
The most recent bill, S. 2419, supra, has been endorsed by the Reagan administration. See 1982 Hearings, supra, at 16-27 (testimony of Assistant U.S. Att'y Gen. Carol E. Dinkins). Relying on reasons similar to those set forth infra at notes 72-109 and accompanying text, the Administrative Conference of the United States has recommended that S. 2419 not be enacted, 47 Fed. Reg. 30,706-07 (1982) (to be codified at 1 C.F.R. § 305.82-3). In relevant part, the bill provides:
Section 1391 of title 28, United States Code, is amended-(1) by amending subsection (e) to read as follows: "(1) [sic] A civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States, may, except as otherwise provided by law, be brought only in a judicial district in which-"(1) a defendant in the action resides; "(2) the cause of action arose; "(3) any real property involved in the action is situated; or "(4) the plaintiff resides if no real property is involved in the action, except that no such action may be brought in a judicial district pursuant to paragraph (1) or (4) hereof unless the agency action or failure to act that is the subject of the lawsuit would substantially affect the residents of that judicial district. A cause of action pursuant to paragraph (2) hereof shall be deemed to arise in the judicial district or districts in which the residents would be substantially affected by the agency action or failure to act that is the subject of the lawsuit." S. 2419, § 3(a)(1), supra, 128 CONG. REc. at S3790.
In addition, new transfer provisions would state: "(e) In any civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or the defendant is an agency of the United States, or the United States, a district court shall, upon motion of any party thereto, transfer the action to a district or division, where the action might have been brought, and in which the action would have a substantially greater impact, unless the interests of justice require the court to-"(1) retain the action, or "(2) transfer the action to a district or division other than one in which the impact would be substantially greater." Id. § 4(2), 128 CONG. REC. at S3791 (quoting terms of proposed new 28 U.S.C. § 1404(e)).
The transfer provision for the courts of appeals, 28 U.S.C. § 2112 (1976), would be amended by adding new subsections (b)(3)-(4).
"Any court in which a proceeding with respect to any agency action is pending, including any court selected pursuant to a system of random selection pursuant to paragraph (1), may, in the interests of justice, transfer such proceeding to any other court of appeals and shall, upon motion by any party thereto, transfer such proceeding to the court of appeals for a circuit in which the action under review would have a substantially greater impact, unless the interests of justice require the court to--"(A) retain such proceedings, or "(B) transfer the proceedings to a circuit other than one in which the impact would be substantially greater.
"(4) Notwithstanding any other provision of law, a petition for review of any agency rule reviewable directly in a circuit court of appeals may be filed in the judicial employees, or agencies in any one of three places: where the plaintiff resides, where the defendant resides, or where the cause of action arose. 10 Because many federal officers reside in Washington, D.C., a considerable amount of administrative law is made by the United States Court of Appeals for the District of Columbia Circuit. The principal effect of the venue reform proposals would be to bar institution of suit in the District of Columbia unless the agency decision under review had a substantial local impact. 1 These proposals are of considerable importance, because venue rules that restrict the place where suit may be brought inevitably affect the ability of those concerned to participate in the proceedings.
The purposes underlying the venue reform proposals are several. In part, they are motivated by hostility to the District of Columbia Circuit, thought by many to be a "liberal" court. More generally, they represent an effort to promote local control of, and citizen participation in, governmental decision making. In this respect, the reform proposals reveal decreasing satisfaction with the application of the private law conception of adjudication to public law disputes, and they attest to the increasing power of a largely novel conception that regards adjudication as an integral element in the process of self-governance. For these reasons, the proposals raise broad issues concerning the nature and purpose of administrative adjudication, issues whose importance goes well beyond the fates of the proposed reforms.
In this essay, I discuss two questions raised by the venue recircuit in which the person seeking review resides or has its principal place of business." S. 2419, § 1(3), 128 CONG. REc. at S3790.
For a discussion of the provisions of S. 2419, see infra notes 65-76 and accompanying text. Analysis of the bill by its proponents and opponents appears in VENUE AT THE CROSS-ROADS passim (S. Schlesinger ed. 1982). See also Venue Reform: Sue West, Young Man?, REG., Jan.-Feb. 1982 , at 10 (suggesting that the recent venue proposals, if enacted, would be inconvenient, impractical, and unlikely to solve administrative law's central problem of imprecise delegation of power to regulatory agencies) [hereinafter cited as Sue West] .
10 28 U.S.C. § 1391(e) (1976) provides in pertinent part: A civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States, may, except as otherwise provided by law, be brought in any judicial district in which (1) a defendant in the action resides, or (2) the cause of action arose, or (3) any real property involved in the action is situated, or (4) the plaintiff resides if no real property is involved in the action. The provision authorizing venue where real property is situated has rarely been invoked in administrative law actions.
" See infra notes 65-76 and accompanying text.
form proposals. The first is the relatively prosaic question whether these reforms are desirable or, put more broadly, whether and how the current venue provisions should be altered in suits brought by private persons against the federal government. The second concerns the ways in which procedural law should reflect recent changes in the nature of the adjudicative process. There is no doubt that civil adjudication, especially in the area of review of federal agency determinations, has undergone a major transformation in the past twenty-five years. The venue proposals, I suggest, are a response, albeit misdirected, to that transformation.
I. TRADITIONAL VENUE RULES AND PUBLIC LAW
The venue reform proposals depart dramatically from the traditional role of venue rules. To set the proposals in perspective, it will be useful to make some brief observations about the function and nature of venue provisions.
A. Traditional Venue Rules
Venue rules traditionally have served to ensure that proceedings are held in the most convenient forum. 12 Courts evaluate convenience primarily in terms of the interests of the parties and any relevant witnesses, but other factors may be relevant as well. 1 The primary goal is to minimize the social costs of litigation not only by reducing the burdens on the parties, but also by considering the strains on the system as a whole. 4 The interests and convenience of the plaintiff have been the central focus of venue rules. Anglo-American law has accorded the plaintiff considerable leeway in choosing among possible conve- 22 See, e.g., Neirbo Co. v The plaintiff orientation of traditional venue rules is, at least in part, an aspect of the accepted principle that the plaintiff ought to be permitted to be master of his own lawsuit, a principle that manifests itself in other features of the procedural system.' 6 The core idea is that the choice of forum must be allocated to one of the parties, and that as partial compensation for compelling the plaintiff to initiate the lawsuit, 17 he ought to be permitted to select the place of trial. In this respect, venue is a classical private law doctrine, developed and suited for a conception of adjudication as a mechanism for the settlement of private disputes.
The plaintiff's control, however, is not absolute. When the defendant can show that the plaintiff chose the place of the lawsuit for purposes of harassment, or that it is wholly inappropriate to try the case in the plaintiff's chosen forum, dismissal is available under the common law doctrine of forum non conveniens. 8 But third parties, including intervenors, traditionally have not been permitted to avail themselves of that doctrine, 9 a rule that is again an aspect of a conception of adjudication that is heavily focused on the interests of the plaintiff and defendant. It is not difficult to see that if the focus is shifted from the plaintiff and the defendant, one would be required to formulate venue rules from a very different framework and might come up with very different rules. But even within the traditional framework, in which the consequences of judicial decisions for third parties are discounted, venue rules designed for ordinary civil adjudication are not in all respects well suited for judicial review of administrative proceedings. The traditional rules are primarily intended to serve the convenience of the parties and witnesses and to facilitate access to evidence. On administrative review, however, there will be no witnesses, and the court will render its decision on the basis of the evidence in a written record. The fact that parties or their employees reside in a particular place is thus less important for venue purposes, for usually there will be no need for them to appear before the court. Moreover, the federal court's knowledge of state law and the public's "interest in having localized controversies decided at home, 2 both pertinent factors in determining proper venue in private law cases, 2' will generally be less relevant on review of administrative decisions. In enacting regulatory legislation, Congress has decided that a national standard is appropriate; conflicting preferences among local communities are for the most part immaterial. Under these circumstances, the court's role is to say what the national standard is, not to act as guardian of the interests of the local community. There are thus important differences between ordinary civil adjudication and judicial review of administrative action. Nevertheless, if the function of venue is understood to be the promotion of convenience for the parties, the traditional rules tend to work nearly as well in the administrative context as in private litigation. On review of official action, the governmental defendant is held to reside in the place where he performs his official duties, which is often the District of Columbia. 29 Frequently, the District will also be the place in which the cause of action arose. 30 As a practical matter, then, the current provisions ordinarily allow a plaintiff to bring suit where he resides or, alternatively, in the District of Columbia, subject to transfer if there is a clearly preferable forum. Cir. 1979 ) ("The only significant convenience factor which affects petitioners seeking review of rulemaking on an agency record is the convenience of counsel who will brief and argue the petitions."); American Pub. Gas Ass'n v. FPC, 555 F.2d 852, 857 (D.C. Cir. 1976 " See 28 U.S.C. § 1404(a) (1976) ("For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought."); see also 28 U.S.C. § 2112(a) (1976), applicable to direct review actions in the courts of appeals, which provides in relevant part:
If proceedings have been instituted in two or more courts of appeals with respect to the same order the agency, board, commission, or officer concerned shall file the record in that one of such courts in which a proceeding with respect to such order was first instituted. The other courts in which such proceedings are pending shall there-Venue in the District of Columbia will be convenient for the government and its representatives: both the record and the government's principal lawyers 3 2 will be there. In terms of convenience to the United States, the District of Columbia is obviously the optimal forum. At first glance, however, the case for allowing suit where the plaintiff resides appears somewhat weaker. The plaintiff will not be a witness and may not need to be present at all., It is perhaps for this reason that before 1962, federal law provided for exclusive venue in the District of Columbia. 3 But it would be a mistake to suggest that the plaintiff's convenience is irrelevant; as experience under the pre-1962 law demonstrates, it would often be quite burdensome to require those bringing suit against federal officials to do so in the District of Columbia." 5 There are several reasons for this. First, sometimes the record must be supplemented, in which case the parties and witnesses may have to be present. Second, even if the plaintiff is not required to attend the proceedings, he may wish to do so to maintain contact with his representatives and to keep abreast of the proceedings. Finally, and perhaps most importantly, plaintiff's counsel may well reside in the same area as the plaintiff; to compel the plaintiff to bring suit in the District of Columbia could increase his expenses substantially. These considerations assume special force in light of the increasing presence of the federal government in previously local activities. 7 upon transfer them to the court of appeals in which the record has been filed. For the convenience of the parties in the interest of justice such court may thereafter transfer all the proceedings with respect to such order to any other court of appeals. Intervenors generally are not permitted to invoke these transfer provisions. See supra note 19 and accompanying text. This result is not compelled by the language of the relevant statutes, which refer simply to "the convenience of parties and witnesses." 28 U.S.C. § §
1404(a), 2112(a).
32 There are, of course, United States Attorneys throughout the country as well, but the government will often prefer to conduct the litigation in the District of Columbia. 37 See, e.g., Richman v. Beck, 257 F.2d 575 (10th Cir. 1958) , in which plaintiff brought suit against local federal officials to require issuance of a permit to allow the plaintiff to trail his sheep over public land. The case was brought before passage of the Mandamus and The failure to allow suit in the plaintiff's home state led to the controversy that eventually resulted in passage of the Mandamus and Venue Act of 1962. ss That Act expanded the forums available to the plaintiff by permitting suit not merely in the District, but also where the plaintiff resides or where the cause of action arose. 3 9 That expansion appeared reasonable, and until recently, the greater choice of forums in administrative law cases seemed to work well.
II.
MODERN ADMINISTRATIVE REVIEw: PARTICIPATION AND THE
ADJUDICATIVE PROCESS
Thus far I have examined venue in administrative review largely from the perspective of traditional private law. In the last twenty years, however, there have been dramatic changes in the character of adjudication, particularly in the area of judicial review of administrative action. The principal motivation for these changes has been a desire to make regulatory agencies more accountable for their actions, and the principal method used to accomplish that goal has been to increase the opportunities for public participation in the regulatory process. 40 In this period, Congress has delegated considerable discretion to unelected officials who make regulatory decisions for which the governing statutes fix only vague limits. 4 1 This development has placed considerable strains upon the original constitutional understanding that public officials would be more or less directly ac- countable to the electorate 42 and has created a serious risk of the capture of public power by well-organized private interests. 43 Moreover, because agencies often combine judicial, legislative, and administrative functions, they can escape the checks imposed by the separation of those powers.
Collective goods (or bads) 44 are frequently at issue in modern agency actions, and resolution of regulatory issues thus may affect large numbers of people other than the immediate parties. With the decline of the Progressive notion that experts can discern the public interest in some neutral fashion, it has seemed critical to ensure that officials formulate public policies only after considering all relevant interests.
45
The courts have responded to these developments by creating a system of "interest representation" 46 that attempts to ensure that all interests affected by administrative decisions are represented before the agency or reviewing courts. 47 The intended func- J. 359 (1972) (suggesting a functional test based upon four factors-the nature of the contested issues, the intervenor's stake in the outcome, adequacy of representation by existing parties, and the ability of the intervenor to represent its interest-to determine whether, and to what extent, intervention by public interest groups is appropriate).
47 The effort to increase the representation of affected parties has been most conspicuous in the area of administrative review, but to some extent it has been duplicated in nonadministrative areas where many people are affected by the decisions at issue. See Chayes, The Role of the Judge in Public Law Litigation, 89 HARv. L. REV. 1281 REV. , 1289 REV. -92, 1302 REV. -13 (1976 tion of increased participation is to promote political accountability by producing policies that correspond to the will of the public as a whole, or at least to the full range of interests affected by regulatory decisions."" The principal concern of administrative law since the New Deal, in short, has been to develop surrogate safeguards for the original protection afforded by separation of powers and electoral accountability. " ' Expanded notions of standing" and intervention, 51 as well as increased willingness to review the exercise of prosecutorial discretion, 52 were key steps in this development. Because of the representation of all affected interests, judicial and administrative processes have increasingly come to resemble legislative processes; adjudication is no longer conceived of as merely dispute-settlement, but has assumed a place alongside voting as a means of influencing government policy. 53 Public interest groups, which have proliferated in the last two decades, have played a critical role in this process. Spurred by more liberal standing rules, 5 they have contributed substantially to interest representation in regulatory administration. Such groups have been able to pool individually small but collectively large interests to redress legal injuries. 47, 48-49 (1975) .
The traditional economic justification for special treatment of collective goods, see supra note 44 and accompanying text, derives from the free-rider problem. Because everyone can benefit from such goods, regardless of personal participation in obtaining them, each individual is led to withhold his contribution by the hope that others will work to obtain the goods on his behalf. Without special action, collective goods are not produced. See M. OLSON, supra note 44, at 1-3. However, as Professor Hirschman has recently suggested, this justification rests on the sometimes questionable premise that participation in obtaining collective goods (or removing collective harms) should be treated as a cost, rather than as a benefit. A. HIRSCHMAN major consequences for the automobile industry in Michigan and the steel industry in Pennsylvania. If the affected industry wishes to present its views, it will need to intervene and venture to Washington. 5 7 Sometimes this will not be an onerous burden, for major industries often have offices or agents in the national capital. But on occasion, the administrative decision under review will have a primary effect on people unable to intervene in Washington without substantial hardship. Perhaps the most sympathetic illustration is Defenders of Wildlife v. Andrus, 58 where a district court in Washington enjoined motorboating on Ruby Lake in Nevada. 5 9 In such cases, the application of traditional venue rules seems anachronistic. Designed for the convenience of private litigants, the traditional rules discount the interests of third parties affected by judicial decisions 60 and disregard the value of greater public participation in the judicial process. The bipolar concept of litigation embodied in the venue rules is inconsistent with the trend toward representation of numerous interests in litigation outlined above." Cir. 1981) . The Federal Rules allow intervention as of right when the applicant claims an interest relating to the property or transaction which is the subject of the action and he is so situated that the disposition of the action may as a practical matter impair or impede his ability to protect that interest, unless the applicant's interest is adequately represented by existing parties. FED. R. Civ. P. 24(a)(2). The Rules also allow a class action to be maintained where prosecution of separate actions by or against individual members of the class would create a risk of (A) inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class, or (B) adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests .... FED. R. Civ. P. 23(b)(1). See also FED. R. Civ. P. 19(a) (requiring compulsory joinder in cases in which absentee will necessarily be affected by judicial decision, or in which defendant may be subject to incompatible standards of conduct or multiple liability).
The rules reprinted above are directed at classic examples of collective goods, such as pollution or common funds. In recent years, some courts have held that the impact of stare decisis on formally unrelated suits may be the basis for intervention as of right. See, e.g The inadequacy of the private law approach of the traditional venue rules has sparked increasing congressional and judicial interest in reformulating those rules to conform to the special characteristics of modern administrative adjudication. The judicial response has been sporadic and unremarkable, but the courts have made several inroads on traditional practices. For example, some courts have suggested that it may be desirable that cases concerning primarily local issues be tried in the affected localities;" 2 other courts have modified the traditional rule that third parties may not move to transfer a case to a forum more convenient for them. 3 In contrast, the congressional reform proposals have been quite dramatic. It is to those developments that I now turn.
III. VENUE REFORM PROPOSALS
Current federal statutes allow suits to be brought against federal officers or agencies where the plaintiff resides, where the defendant resides, or where the cause of action arose. 64 The most recent congressional proposal for venue reform 5 focuses primarily on two aspects of venue: venue in district court review of administrative action, 6 6 and transfer rules for both district and circuit courts. The first provision would bar suit in the place where the 62 See, e.g defendant resides or the cause of action arose "unless the agency action or failure to act that is the subject of the lawsuit would substantially affect the residents of that judicial district." 6 8 This provision would prevent litigants from bringing suit in district court in the District of Columbia (or, for that matter, anywhere else) if the decision will not have a "substantial effect" there. The transfer provisions, applicable to suits in the district courts and the courts of appeals, would require transfer to the place "in which the action would have a substantially greater impact," unless the "interests of justice" require otherwise."'
A. Costs Imposed by the Proposed Reforms
There is no question that these provisions contain substantial ambiguities, 70 but in many cases their intended effect would be to bar the plaintiff from bringing suit in the District of Columbia-even if the plaintiff wants to do so. 7 1 Numerous decisions now made by the District of Columbia Circuit would have to be made elsewhere. Moreover, the residences of the plaintiff and the defendant, as well as the place where the cause of action arose, would be Id. § 3, reprinted supra note 9. 49 Id. § § 1, 4, reprinted supra note 9. 71 What, for example, is a "substantial effect"? Does "substantial" refer to the total effect of the rule or only to the effect on the economy of the state in which the suit is brought? And when would the "interests of justice" support a decision not to transfer? What considerations are to be taken into account in determining what the "interests of justice" require? Such questions approach the unanswerable when, as is often the case, the suit challenges agency inaction. These ambiguities argue strongly against passage of the bill. See infra note 75 and accompanying text.
71 Proponents of the bill suggest that it conforms to the purposes of the venue reform provisions of the Mandamus and Venue Act of 1962, § 2, 28 U.S.C. § 1391(e) (1976), see supra notes 34-39 and accompanying text, which broadened venue in cases against federal officials by allowing the plaintiff to sue in places other than the District of Columbia. See DeConcini, supra note 56, at 11; Laxalt & Kettlewell, supra note 56, at 23-29. In fact, the bill would undermine, rather than promote, the purposes of the 1962 statute, which were to increase the plaintiff's venue options and promote convenience. The current bill would decrease the plaintiff's options, forbidding suit in the District of Columbia even when that is the plaintiff's preference. A few examples may clarify the point. Under current law, a suit brought to challenge a decision by the Environmental Protection Agency to regulate pollution-producing activities in Colorado may be brought in the District of Columbia, see Environmental Defense Fund, Inc. v. Costle, 657 F.2d 275 (D.C. Cir. 1981) ; the reform proposals would require otherwise. Suits brought to challenge NLRB actions with respect to union activities in Mississippi, see, e.g impermissible alternative bases for venue whenever there was no substantial local impact in those locations. In this way, the venue reform proposals, although aimed primarily at reducing suits in the District of Columbia, would have a far broader impact.
One need not analyze the statistical data with much care to recognize that this proposal could impose other significant costs. If suit in the District of Columbia is barred, representatives of the United States Government-primarily Justice Department attorneys-will be required to traverse the country to defend lawsuits. Even if litigation responsibilities are delegated to local United States Attorneys, documents and other evidence will still have to be transported. The fact that venue objections can be waived 2 does not resolve this problem: courts transfer cases on their own motion," 3 and a statutory bar on venue in the District undoubtedly will discourage initiation of suit there even if the government might choose not to object. Similar burdens will be imposed upon the plaintiff. By hypothesis, the plaintiff, as well as the government, wants these cases to be tried in the District of Columbia. Under the proposal, the plaintiff will have to venture from his preferred forum to initiate the proceeding. This result would be unprecedented in the AngloAmerican law of venue and a radical intrusion upon the plaintiff's mastery of his lawsuit. An additional burden, one too easily underestimated, is that imposed by enacting new and ambiguous provisions into law. Venue rules should be drawn as simply and clearly as possible in" order to minimize unproductive litigation concerning their meaning, 5 but the proposed venue rules would produce considerable uncertainty. For example, they would require courts to determine where it is that "the residents would be substantially affected by the agency action or failure to act." 76 This determination may necessitate pretrial hearings and, in any event, will require definition of the vague terms "substantial" and "affect"-ambiguous standards that will prove especially vexing in the frequent cases in which agency actions have multistate effects. It is possible that the courts will eventually work out sensible and uniform solutions to 7' See FED. R. Civ. P. 12(h)(1) (venue objection waived if not raised before trial). [49:976 such interpretive questions, but significant costs, both to the litigants and the federal courts, will result from the effort. These, then, are the disadvantages of the proposal: the costs-in terms of time and money-to be incurred by the government in transporting its attorneys to an inconvenient forum; the costs of transporting the record and any other relevant evidence and witnesses; the costs of imposing similar burdens on the plaintiff and of denying him the traditional choice of forum; and the costs of attempting to divine precisely what the new terms of the statute mean.
B. Justifications for the Pending Proposals and the Case for
Venue Reform
It might be worthwhile to suffer these various burdens and costs if the case for the venue reform proposals were persuasive. The justifications for the proposed changes, all of which derive from recent developments in the area of judicial review of agency determinations, can be broken down into three general categories. First, venue reform is believed to be necessary to protect the interests of third parties who are affected by or become parties to adjudication against the government. 7 7 Second, it is argued that current venue provisions tend to undermine citizen participation in and local control over governmental decision making. 78 Third, it is said that adjudication in the administrative law area ought, as a matter of principle, to be widely distributed throughout the country. 7 9 Each of these justifications marks a radical shift in the usual understanding of the purposes of venue rules: they depart from notions of party convenience to encompass broader considerations of social policy. In the following discussion I evaluate each of the proffered justifications in terms of how sensibly they accommodate the changing character of adjudication in light of the costs of the proposed reforms.
1. Multiple Parties. A principal argument in favor of the proposals is that self-selected, ideologically motivated organizations should not be permitted to force other citizens to travel to Washington to defend their interests in lawsuits. 8 0 This is a genuine con-cern, but the legitimate interests of third parties support a more narrowly drawn reform of current law, not the dramatic change called for by the proposals.
Procedural rules, including venue provisions, should be reformed when there have been fundamental changes in the nature of the adjudication for which they were designed. Changes in administrative law adjudication are an example: review of agency action frequently does not fit within the conventional conception of adjudication as a bipolar dispute. Some procedural reforms, such as liberalized standing rules, 8 ' have followed the shift in the character of adjudication, 2 and "interest representation" itself has encouraged participation by people other than the nominal parties. It seems unfair in this context to require citizens to travel to Washington to participate in a lawsuit which affects them merely because a public interest group has chosen to file it there.
For two reasons, however, the recent congressional proposals go too far in attempting to remedy this inequity. First, they are overbroad: they do not bar suit in Washington only when an intervenor wants the proceedings to be tried elsewhere; they also bar suit when there are no intervenors, and when the intervenors are content to have the question resolved in the District." Second, even when the intervenor does seek transfer, there is no reason for him to have a blanket veto power over the desires of plaintiffs and defendants; if the latter parties want the action to be tried in the District, the action should not be forced elsewhere simply because a third party so wishes.
The interests of intervenors should instead be taken into account by allowing transfer at their behest when there is an alternative forum that is preferable." 4 It is unclear whether that device is groups are thoroughly hostile to the proposed rules because they would require the groups to expend their limited resources on travel rather than on developing successful litigation strategies. See 1982 Hearings, supra note 9, at 87-89 (testimony of Robert S. [49:976 available under current law. 85 Concern for the interests of third parties, therefore, supports a change in present law to make it clear that intervenors may move for transfer and that their interests ought to be considered in determining the appropriate forum. It does not support the virtual prohibition on proceeding in the District of Columbia that would result from the proposed reform. 2. Local Control and Citizen Participation. Another principal justification for the proposed reforms has been that, under current law, litigation with the federal government too often has been resolved in Washington. Reformers contend that adjudication in Washington is undesirable because it works against local control of and citizen participation in governmental affairs. 8 6 It is important to recognize the extent to which this justification diverges from the traditional understanding of the function and nature of adjudication. Adjudication has conventionally been understood as a process in which public participation has only a small place; unlike in the administrative or legislative realms, broad involvement of affected persons traditionally has not been invited. 87 Lawsuits are not town meetings; citizen participation is all but irrelevant.
It is plain, however, that supporters of venue reform view adjudication not as a matter of resolving private disputes or of protecting private entitlements, but as an integral element in the process of self-governance and the selection of shared public ends. 8 This characterization rejects the entire conception of adjudication on which traditional venue rules have been based, 89 yet it is a natural outgrowth of the tendency in administrative review proceedings to incorporate legislative-type mechanisms for ensuring representation of all affected interests. Proponents of venue reform thus justify the proposals on the ground that they will facilitate and encourage participation in or at least attendance at adjudicative proceedings. 9 This justification is unpersuasive. To be sure, transformations in the character of adjudication make at least some kinds of citizen participation desirable. But in the context of judicial review of administrative action, the goal does not justify this attempt at reform. First, there is no evidence that increased court attendance or third party intervention would result from litigating administrative law cases closer to affected citizens. Second, recent changes have not altered the fact that adjudication is fundamentally different from legislation and administration. Participation in lawsuits is still based on material injury; judicial proofs and justifications continue to be distinctive. 9 1 It is not yet the case that citizen participation and attendance are necessary predicates for judicial decisions on the legality of agency action. Administrative decisions may well benefit from increased citizen participation, but any gains in participation resulting from the transfer of cases to places with a substantial local impact are too speculative to support the burden on litigants imposed by prohibiting suits in the District of Columbia.
The goal of citizen participation is frequently tied to that of local control. 9 2 The underlying notions are that local judges will be more sensitive to local issues and that venue reform is desirable to assure that the local citizenry exercises some control over decisions that affect them. 3 Moreover, holding the case in close proximity to affected citizens may enhance their perceptions of the legitimacy of attain shared goals). For discussion of an analogous conception of legislation, see Sunstein, Public Values, Private Interests, and the Equal Protection Clause, 1982 [49:976 the governmental process. A special sense of hostility is reserved for decisions emanating from Washington; citizens may believe that a decision made by a local federal court is not so severe an intrusion on community self-governance. 4 In this respect, the venue reform proposals are similar to other recent reforms designed to promote decentralization of governmental policy making. As a general rule, however, it is hard to believe that the goal of local control would be promoted by altering venue rules for suits challenging federal administrative action. In enacting the federal regulatory statute, Congress has concluded that local control is undesirable, and that a uniform, nationwide standard is appropriate. 9 5 In addition, the agency decision at issue will be upheld or invalidated by a federal court on the basis of federal law. If local control is preferable, the remedy lies in eliminating the nationwide rule; any attempt to increase local control over a national program through manipulation of venue rules is likely to be unsuccessful.
In some situations, the governing statutes prescribe standards that vary from state to state, 9 8 and, in such circumstances, litigating cases in closer proximity to affected citizens might be beneficial. 97 In resolving venue questions under current law, courts are beginning to recognize this point, 98 but the proposed sweeping statutory change, barring suit in the District of Columbia even in national controversies, is not justified. At most, considerations of citizen participation and local control justify an amendment of current venue provisions to direct courts considering transfer motions to give some weight to the value of holding the suit near affected citizens. 9 9 3. Decentralized Decision Making. Finally, venue reform has been supported on the ground that the current provisions permit undue concentration of power in one court-the United States Court of Appeals for the District of Columbia. 1 0 0 Rulings of the District of Columbia Circuit currently have nationwide effect, for any litigant can file suit there and benefit from that court's own precedents. By barring suit in the District, the venue reforms would disperse administrative law adjudication throughout the country. The third party effects of much contemporary litigation underscore this justification, because concentration of power seems pkrticularly dangerous when many people will be affected by judicial decisions. This is a legitimate concern, for one of the primary virtues of the federal judicial system is its nonspecialized nature. 1 01 The post-New Deal experience has shown that specialization carries with it a risk of partisanship, and that it is naive to believe that experts or technocrats can impartially discern the "public interest. ' 10 2 Prolonged exposure to a particular agency tends to produce bias in one direction or another and perhaps an illusion of competence in handling complex regulatory issues. To be sure, there are potential advantages to specialization as well; familiarity with a subject may aid in the resolution of cases. Moreover, centralization of cases in one forum tends to promote predictability and uniformity in the law. Nonetheless, specialization would be an undesirable departure from the conventional understanding of the proper role of the federal courts. 0 3 In this context at least, any gains from specialization and centralization would probably be outweighed by increasing the risk of partisanship. ' REV. 745 (1981) ; see also Note, supra note 24, at 1750-59 (urging that venue be determined by designating certain federal circuit courts to serve as fora for resolving questions within areas of special expertise).
[49:976 District. 10 To say this is not to deny that the D.C. Circuit hears a large number of administrative law cases, but to the extent that this is so, it is because the District is the place preferred by the par-ties. Administrative law has not become so concentrated in the D.C. Circuit as to justify a measure that would intrude so deeply on the convenience of the parties and dramatically increase threshold litigation concerning the meaning of the new statutory language.
This justification for the proposed reforms is sometimes coupled with the argument that the D.C. Circuit has a particular ideological color-"liberal"-and that important decisions should be removed from a court having a persistent ideological bias. 1 6 Realism requires an acknowledgement that litigants often file suit in the District of Columbia not because of convenience, but because of an expectation of receiving a sympathetic hearing.
1 07 For four reasons, however, it is undesirable to base venue rules on the short term composition of a particular court. First, it is unlikely that any particular court will, for any significant period of time, show a persistent ideological bias. Panels differ, and courts rarely maintain a consistent ideological identity. Second, checks on ideological bias are available through means other than venue reform; political perceptions often have an impact on the appointments process. 108 Third, Supreme Court review is available to check ideological bias, although admittedly the Court cannot intervene in every case. Finally, shaping venue rules to correspond with shifting perceptions of which courts are "liberal" and which "conservative" has a corrosive effect on the ideal of an independent, impartial judiciary. 1 09 Undoubtedly there are differences in orientation among the various courts of appeals, but to make the permissible place of appeal turn on such considerations is to degrade the judicial process and the historic function of venue provisions.
CONCLUSION
Two lessons should be drawn from this discussion. The first is that the proposed changes in existing venue law should not be enacted. There are cases in which something is to be gained from litigating a case in close proximity to affected citizens; in other cases no such gains are likely. There are instances in which the interests of intervenors may justify transfer, but sometimes intervenors may be content to try the case in the plaintiff's chosen forum, and sometimes there will be no intervenors at all. Moreover, at present there is an insufficient basis for the conclusion that administrative law has become so concentrated in the District of Columbia as to justify the sort of inflexible barrier created by the proposed venue reforms.
Several changes in current law, however, are justified. First, the venue rules should be reformulated to give intervenors standing to request transfer and to require that the interests of intervenors be taken into account in deciding transfer motions. Second, current law might be amended to state explicitly that district judges considering transfer motions must take into account relevant local interests. 110 In some cases, it will be desirable to hold the "I' Sue West, supra note 9, at 12. The venue reforms are sometimes justified on the ground that they decrease "forum-shopping." In the Anglo-American judicial system, however, the plaintiff has been permitted to choose among possible convenient courts-subject, of course, to dismissal or transfer if the plaintiff's choice is designed to harass the defendant or if there is a clearly preferable alternative. See supra notes 12-19 and accompanying text. Surely any problems arising from a "race to the courthouse" should not be solved by eliminating the most convenient forum available, but by more narrowly tailored measures, such as those already contained in separate provisions of the proposed venue reform bill. See S. 2419, supra note 9, § 1(3), 128 CONG. REc. at S3790. 110 This reform may be unnecessary except as a reminder to the courts to consider such interests. See supra note 62 and accompanying text.
Under this approach, I would propose that the transfer provisions, 28 U.S.C. § § 1404 (district courts), 2112 (courts of appeals) (1976), both be amended to include the following language:
(a) Any court in which a proceeding with respect to an agency action is pending, case in proximity to affected citizens to allow readier intervention and to promote the sense of legitimacy that may derive from litigating questions in a local forum. Courts are beginning to consider such factors under existing law; legislation may be desirable to leave no doubt as to the propriety of these judicial initiatives. The inflexible approach in the current proposals, however, is unsupportable. The second lesson is that the changing character of adjudication is beginning to have an impact on congressional as well as judicial efforts in the area of regulatory reform. That is all to the good. Venue rules for private litigation were developed at a time when the plaintiff was in charge of his own lawsuit, when citizen participation was incompatible with the prevailing understanding of adjudication, and when third party effects were discounted or ignored. This atomistic, party-centered conception of litigation never fully captured reality,""" and it is wholly inadequate today. The difficult task for the future lies in formulating a novel conception of adjudication and accompanying procedural devices that can accommodate recent developments as well as the still distinctive traditional features of adjudication. 1 2 For the moment, however, procedural reforms that attempt to grapple with the problem of participation in the adjudicative process, and that recognize the interests of those who are affected by judicial rulings, should be welcomed as evidence of an emerging understanding of the nature of public law adjudication. may, in the interests of justice, transfer such proceeding to any other district court or court of appeals.
(b) The "interests of justice" referred to in subsection (a) shall include: (1) the interests of the plaintiff and defendant; (2) the interests of any other persons who have become parties to the proceeding; (3) the public interest in holding the proceeding in proximity to those most directly affected by the agency action or inaction under review. Courts may already be able to undertake such action on their own, because current statutory transfer provisions refer broadly to the "interests of justice." See 28 U.S.C. § 1404(a) (1976), reprinted supra note 31.
The fact that it is difficult to specify what weight ought to be given to the various factors-primarily plaintiff, defendant, and local interests-is a necessary evil. Courts traditionally have decided transfer motions on the basis of case-by-case balancing of the various considerations. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507-09 (1947) . It is doubtful that an effort to provide firmer guidelines in this context would produce anything other than mischief. 
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